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1. Introduction

A policy relating to the maintenance and discontinuance of Rights of Way (ROW) throughout the municipality.  This policy combines the following two policies:

· Rights of Way Discontinuance Policy 2004 and

· Unmade Right of Ways (Roads) Policy 1999.

These two policies have been updated and combined to reflect the outcomes in the ROW Strategy adopted by Council In December 2011.  These two policies were combined to have one policy that dealt with the management and maintenance of ROW.  Officers are referred to Section 2 for guidance on maintenance of unmade ROW and Section 3 for policy outcomes on ROW Discontinuation.
2. ROW maintenance

For all constructed ROW, Council undertakes all works associated with maintenance including street sweeping, pothole repairs, drainage issues, dumped rubbish removal and weed control at the service level documented in Council’s Road Management Plan. For Class 4 ROW, Council will maintain any constructed ROW until they are disposed of via a discontinuance and sale process.

For all Classes of ROW that are unconstructed and not designated as approved community gardens, until these ROWs are constructed, Council will undertake a program of grass cutting, clearance of vegetation (“spray and slash”) and removal of any dumped rubbish, subject to funding approval for 2012/13 budget cycle. 

3. ROW Discontinuance

3.1. Introduction


Under s.206 of the Local Government Act 1989 (the Act), Council has the power to discontinue roads and ROW or part thereof and sell them to a third party or retain them for municipal purposes.  Where Council decides to sell, in most instances, it would seek to transfer this land to abutting property owners.


The process to effect a closure and eventual transfer involves taking into account relevant Council policies and consultation with all potentially affected parties via internal consultation, personal mail and public advertisements.  Council is obliged to consider submissions under s.223 of the Act prior to making a decision to discontinue a road. 


This policy enacts the directions set out in ROW Strategy 2011.
3.2. Principles For Discontinuance Procedures


Council will acknowledge and give preferential allocation rights to persons who can demonstrate continuous exclusive occupation of land (i.e. occupation that would give rise to an adverse possession claim).


Council has an obligation to all its residents and ratepayers to transfer public property at going market rates, particularly where commercial gain will ensue. 


At a minimum, Council shall recover all costs it incurs in the implementation of this policy.

3.3. Process / Administration


The administrative function requires the input from a number of Council departments and external parties. A summary of the process is as follows:

Acknowledge request letter or initiate ROW discontinuance program.

Inspect ROW.

Internal referrals - all departments to ensure policy implications are addressed.

Survey abutting owners.


The process for discontinuation involves the following:

External referrals - statutory authorities.

Public notice.

Nominate Committee to hear submissions, second Council report.

Resolve to close. Gazettal publication.

Transferral of lots.

License of untransferred lots.

3.4. Allocation Of Allotments

3.4.1. Unoccupied ROW


In most instances, each individual property which abuts a ROW has an equal carriageway entitlement for the use of that land.  It naturally follows that the discontinued land be offered in equal proportions to those properties which abut the said land.


If an abutting owner does not wish to take up Council’s offer to acquire an allotment then that portion shall be offered to other abutting property owners.  

3.4.2. Occupied Right-of-Way


The land be offered on the basis of giving first preference to those in physical occupation of the area at the time of the closure for administration costs only provided that:

The occupation is to the extent of having adverse possession rights.

There is no history of opposition by other neighbours to the illegal take over of the ROW.


It is to be noted that adverse possession rights refers to the initial 15 year period of exclusive occupation required before an occupier can take action to prevent others from interfering with the land. Adverse possession does not in itself remove the road status of the land. Exclusive possession for a period greater than 30 years is required to adversely possess land unencumbered.


However, if the occupier does not wish to purchase the land, and the ROW is considered to provide a greater public need (i.e. it is a Class 1 or 2 ROW), then Council will consider pursuing legal channels to seek to remove the occupation.  

3.5. Pricing Considerations

The price Council shall seek for discontinued roads comprises two components:

The market value of the land to be transferred.

Conveyancing and associated administration costs.

3.5.1. Owners Wishing to Purchase

For ROW sales to residential owners, the ROW shall be sold at market rates. For property owners with a commercial interest. ROW shall be sold at market rates plus administration costs.


Council shall obtain from its Valuer, the market value of the land to be transferred. A figure per square metre is to be supplied. The Director City Infrastructure is authorised to obtain market valuations from time to time for the purpose of implementing this policy.


Sales of ROW sections should be staged to avoid landlocked parcels during the sale process.  Any costs associated with the reconstruction of drainage or other assets below ground, including the creation of easements will be included in the cost of the sale and borne by the purchaser.  


In a limited number of closures, the market value of the land will be less than the administrative costs associated with the closure and any drainage or occupation discount entitlements.  


GST is payable on the sale of land from any road discontinuance. 

3.5.2. Owners Not Willing to Purchase

If an abutting owner does not wish to take up Council’s offer to acquire an allotment then that portion shall be offered to other abutting property owners at a rate to cover administrative costs only.  

If there are still no willing buyers for the road that has been discontinued, Council could consider the following options:

Sell the land to adjacent owners at a value between the market rate and the amount to cover administration charges;

Sell by way of charge against the property (see section 3.5.2.1) 
Make a time bound offer (see section 3.5.2.2)
Offer the land to adjacent property owners as a potential lease with them taking on the responsibility of the maintenance (see section 3.5.2.3).  The land would then be monitored for potential future sale or
Re-categorise the ROW to Class 2 or 3 as appropriate.

3.5.2.1. Charge Against Property

In accordance with Section 227 of the Act, the process of a “charge against the property” would involve the following:

Land sold at prevailing market value
The land is transferred to the purchaser on the condition that he/she enters into a relatively simple agreement with Council providing the following:

· Payment on the consideration shall be a debt owed to the Council as a charge against the land.
· The debt shall escalate at CPI levels to the current owner only.

· Yearly payment and contract term length to be negotiated.
· Debt payable upon change of owner, including the death of the owner (if there are two owners, upon the death of the last surviving owner).
The debt will be discoverable by way of inclusion of the arrangement within Council’s Land Information Certificate.

If for some reason the debt is not paid at settlement, it will attract interest from that date at the prevailing statutory rate.

3.5.2.2. Time Bound Offer

Council will consider making a time bound offer, whereby if the offer to buy is accepted within 30 days the ROW will be sold for administrative cost only.
3.5.2.3. Lease Option

Where untransferred portions of ROW are occupied, they will be licensed for $1 per annum. The licence holders will be required to fully maintain the land to Council’s satisfaction. Licensed sections of ROW may be purchased by the occupiers at any time.  In recognition of the benefits that a license arrangement provides for Council which includes the opportunity of eventual sale of the untransferred portions of the ROW and protection against adverse possession claims, administration costs for the preparation of such licence will not be charged to licence holders. 

If during the term of the licence the lessee’s property is sold, the licence shall be suspended and the occupied property offered for sale to the new owners at the current market value.  This information shall be kept on Council’s property records.

3.6. Occupied Roads: Options For Occupiers Electing Not To Purchase

Where an adjoining land owner has had exclusive occupation of ROW for more than 15 years, and the land is not owned by Council but rather vested in Council, the first offer of sale will be given to that occupier of that land in accordance with Adverse Possession entitlements. In the case where adverse possessory rights are established, the land should be offered to the occupier at a price to cover administrative costs only.  


If the land has been enclosed for a period of less than 15 years, or 15 years of exclusive possession cannot be proven, Council will give first right of refusal to the occupier and if they do not purchase the ROW, Council will seek legal advice to removal fences and/or offer the ROW to adjacent property owners. should enforce the removal of the fence or obstruction, and offer the ROW land up equally to all adjoining property owners and sold at market rates.
3.7. Payment and Transferral of Title

Transfer of Land documents for the discontinued portions of roads shall be forwarded to purchasers upon full payment or first instalment payment.


If drainage schemes and/or creation of easements are required they shall be implemented at the full expense of the occupiers/prospective purchasers.  Upon completion of drainage works title transferral may commence.

3.7.1. Instalments Option


If prospective purchasers can demonstrate financial hardship to Council, they will be entitled to make payment to Council by instalments of generally up to 2 years. Council will consider 5 year terms in extreme circumstances. 

NOTE:
An administration fee of $200 shall apply to the instalments plan.  No interest shall be charged over the instalment period.  Monies outstanding beyond the terms of the instalment schedule shall be charged the per annum interest rates as they apply to unpaid rates each rating year.  This information is to be recorded by the Property Manager.

3.8. General Issues

Council shall encourage the consolidation of the road title with the title of the abutting property.  Title details of the road shall be noted on Council’s property records on settlement.


If drainage is to be installed, this shall be done prior to fencing being erected with the agreement and at the expense of acquiring properties.  A drainage easement shall be created over such lands.

Council shall administer road discontinuance applications according to:

A priority list it may set from time to time.

First in first out receipt of applications.

Expedite social, cultural or economic development objectives.

Any other reason.
