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Order
Confine review with agreement

1 Pursuant to section 84AB of the Planning and Environment Act 1987, with the agreement of the parties to the proceeding, the application for review is confined to the changes sought to the amended development plan by the Council that are disputed by the Applicant, being conditions 1(a), (b), (c), (d), (f), (g) and (h) of the Council resolution on 11 October 2017.
Development Plan amended

2 In application P1043/2017, the application in relation to the failure of the responsible authority to decide whether to amend a development plan is allowed.  
3 The responsible authority is directed to approve the amended development plan prepared by Jam Architects Revision U dated 09/02/17 (Drawing Nos. 1050_DA.1 to 1050_DA.23 and 1050_DA3.1), the Landscape Master Plan prepared by Rush Wright Associates dated 21 February 2017 and the Integrated Transport Plan prepared by Cardno dated 15 March 2017 subject to the changes contained in Appendix A.

	Rachel Naylor
Senior Member
	
	


Appearances on 16/11/17
	For applicant
	Mr J Cicero, solicitor of Best Hooper and Mr G Gattini, director of G2 Urban Planning 
Mr Cicero called the following witnesses:

· Mr D Atkinson, landscape architect of Urbis; and
· Mr S McGurn, town planner of Urbis.  

	For responsible authority
	Ms S Porritt of counsel and Ms V Galante, principal urban planner
Ms Porritt called the following witness:

· Mr D Pryor, urban designer 


Appearances on 22/01/18
	For applicant
	Mr J Cicero, solicitor of Best Hooper 

	For responsible authority
	Ms V Galante, principal urban planner and Mr D Camilleri


Information
	Land description
	The site of this amended development plan area is on the east side of Nicholson Street, East Brunswick, between Glenlyon Road and Albert Street.  It comprises four properties, including a former Tontine factory and other industrial land.  

	The approved development plan
	The East Brunswick Village (EBV) Development Plan was endorsed following a Tribunal decision in October 2012.  It applies to four properties and guides the future development of 63% of the overall precinct contained within the Development Plan Overlay Schedule 11 (DPO11).  The focus of this development plan was to the property known as 127-139 Nicholson Street, creating a new main retail street and new buildings generally in a grid pattern around the main street. 

	Description of proposed amendments to the development plan.  
	To facilitate the redevelopment of the northern part of the EBV Development Plan area (known as 149 Nicholson Street), as this is now in the same ownership as the southern land parcel (e.g. 127-139 Nicholson Street).  This has resulted in modifications to:

· the layout of the buildings, including new building separations; 

· the alignment of pedestrian and vehicle links; 

· the extent of 6 storey built form adjacent to Elm Grove; 

· the basement size, circulation, and entry locations; 

· the frontage types and land use allocations north of ‘Main Street’; and 

· the staging.  
These modifications have also resulted in amendments to the Integrated Transport Plan and the Landscape Concept Plan, which are also required by DPO11.

	Nature of proceeding
	Application under section 149(1) of the Planning and Environment Act 1987 – to review the failure of the responsible authority to decide whether to amend a development plan (as the planning scheme specifies that the development plan must be done to the satisfaction of the responsible authority).

	Planning scheme
	Moreland Planning Scheme

	Zone and overlays
	Commercial 1 Zone
Design and Development Overlay Schedule 20 (DDO20)
Development Plan Overlay Schedule 11 (DPO11)

Environmental Audit Overlay

Development Contributions Plan Overlay Schedule 1

Parking Overlay

	Council position
	Before the hearing, Council advised it had resolved to support the amendment of the development plan subject to a number of changes.  Some of the changes sought are not agreed to by the Applicant.  

	Procedural matter
	During the hearing, it was revealed that the views of the Department of Transport (Transport for Victoria) and VicRoads had not been sought about the amended development plan, as is required in DPO11.  An interim order was issued after the hearing allowing for this to occur and for the parties to respond to this material. 
Transport for Victoria advises it does not object to the amended development plan prepared by Jam Architects, Revision U dated 9 February 2017.

VicRoads advises it has no objection to the amended development plan and the amended Integrated Transport Plan prepared by Cardno Ref. CG11076 dated 15 March 2017.  

	Directions Hearing 22/01/18
	A directions hearing was held in response to correspondence received from the parties after the hearing.  The Council identified that an error occurred in its public notification process as described in the Council officer report.  Signs were not placed on the land (as reported).  The Council sought orders from the Tribunal that this occur, and the Applicant opposed this.  

DPO11 provides for an informal notification process, hence this process is a matter for the Council to deal with.  This is not a situation where the Tribunal would direct public notice to take place as DPO11 is exempt from formal public notification.  The informal notification process within DPO11 is to assist and inform the Council in its decision making.  

The Council advised toward the end of the directions hearing that it was not necessary for this matter to be referred back to a Council meeting ascertain whether Council wishes o change its decision on this amended development plan.  The Council officers advised they are comforted that there is no necessity to do so as no submissions were received in response to the 600 letters sent out as part of the Council’s informal notification of these proposed amendments.  Accordingly, Council advised it no longer seeks any orders from the Tribunal.


Reasons

What is this proceeding about?

1 East Brunswick Village is a large development to create a new Neighbourhood Activity Centre and associated village area generally bordered by Nicholson Street, Glenlyon Road, John Street and Albert Street.  This Village will include a mix of retail, commercial, residential and community uses consistent with the Brunswick Structure Plan and Development Plan Overlay Schedule 11 (DPO11).  
2 The planning controls to facilitate this development, such as DPO11, came into effect in the planning scheme in January 2011.  The East Brunswick Village Development Plan in accordance with DPO11 was endorsed in October 2012.  At that time, the property known as No. 149 Nicholson Street was in separate ownership to the majority of the Development Plan land.

3 Now, No. 149 Nicholson Street is in the same ownership, so the Applicant proposes to amend the Development Plan to facilitate a different redevelopment in the northern part of the Village.  The amendments include:

· New plans that modify the layout of the buildings and their separation, the location of pedestrian and vehicle links, the basement parking size and circulation, the frontage types and land use allocations for buildings north of ‘Main Street’, the staging and to create a pocket park at the northern end of the redevelopment area.
· A new master landscape concept plan for the whole redevelopment area being undertaken by the Applicant.

· An amended integrated transport plan for the whole of the redevelopment area.

4 This application was lodged seeking a review of the Council’s failure to make a decision to approve the amended Development Plan.  The Council has subsequently resolved that it supports the proposed amendments subject to some further modifications.  Some of these modifications are opposed by the Applicant.  
5 At the start of the hearing, the parties agreed to me considering and determining only those aspects of the proposed amendments that are in dispute.  Hence, the amendments that I have considered are:

i The acceptability of a pedestrian link that extends through a proposed building, rather than being clear to the sky.

ii The acceptability of the proposed design of the east-west link, generally located between Nicholson Street and Elm Grove, which includes its width, configuration, the undercroft area, the activation along its length and the landscape master planning for the link.  

iii The sightline to the northern pocket park from the adjacent north-south pedestrian link.

6 My overall conclusion is that the amended development plan should be approved, with a few changes to clarify the details in dispute in this case.  The sightlines to the pocket park and along the east-west link are acceptable.  The design and activation proposed along the east-west link is acceptable subject to some further details being included in the development plan.  The inclusion of an undercroft pedestrian link is also acceptable.  The reasons why I have reached this decision are explained below.  

The inclusion of an undercroft pedestrian link is acceptable
7 It is proposed to include a pedestrian link through proposed lot/building 10 that connects Elm Grove to the west with the balance of an east-west link that extends as far east as Nicholson Street.  
8 Council supports the pedestrian link but not this undercroft design style.  This is because of concerns about the limitations in terms of the extent of activation, surveillance and safety.  The Council submits this pedestrian link should be open to the sky and activation provided along the link.  
9 Mr Pryor gave evidence supporting the Council’s submission.  He desires a line of sight all the way through from Elm Grove to Nicholson Street.  He wants the undercroft area to generally align with the balance of the east-west link and be of a similar width (8.5 metres).  He points out the undercroft will receive limited daylight and questions the success of any planting proposed within the undercroft.  

10 I agree with Mr Pryor that it is a good urban design outcome to have an east-west link connecting Nicholson Street to Elm Grove.  I was advised this link will provide public access, albeit across privately owned land.  A line of sight along this link is desirable, but I am not persuaded this necessitates the entirety of the link (including the western end where the undercroft is proposed) being clear to the sky.  Visual interest and activation can be created partly through urban design.  A well-designed pedestrian link that is covered can provide, for example, weather protection and a well-lit space that is desirous by pedestrians.  

11 Again, a line of sight along this east-west link is desirable, but I am not persuaded this necessitates the undercroft at the west end of the link aligning with and being the same width as the central section of the link.  There can be a partial line of sight that opens up as a pedestrian moves along the link.  It is reasonable for the sight line to broaden and become clearer as one travels along the link.  
12 The length of this link is not significant.  Mr McGurn estimated the length to be around 125 metres, but this seems to me to be too short.  Based on the measurement tool in Nearmap
, the distance between Nicholson Street and Elm Grove is about 146 metres.  To use an analogy by reference to the location of the VCAT building at 55 King Street, this is equivalent to about two thirds of the length of Flinders Lane, between King and Spencer Streets.  Based on the contour information available on the land channel website
, it appears there is a fall of a little over a metre from Elm Grove to Nicholson Street.  These circumstances mean that a reasonable line of sight is achievable along this east-west link, particularly along the proposed pedestrian-only central and western sections. 

13 The southern side of the undercroft has a similar alignment to the southern side of the central section of the east-west link.  The evidence of Mr McGurn and Mr Atkinson is that the width of the undercroft is to be about 7.4 metres.  This means it will not extend as far north as the central section.  However, I am not persuaded this difference is unacceptable.  Given the otherwise similar location and width, there is the opportunity to achieve a reasonable line of sight as a pedestrian moves along the link.   
14 I agree with Mr Pryor that the detail of the undercroft link is not satisfactorily resolved in the amended development plan.  Its location needs to be clear in the built form (DA.9) and precinct circulation (DA.10) plans.  A minimum width and height for the understorey should be nominated in the amended development plan.  The material provided to me in the hearing suggests it should be about 7.4 metres wide and approximately two storeys high.  
15 The Council is concerned about activation, surveillance and safety along the undercroft.  The activity and land use plan at DA.16 nominates the buildings either side of the undercroft as ‘multi-residential’, which suggests it is not intended that there be retail or commercial activities.  However, the built form plan at DA.9 suggests there could be retail on the ground floor adjacent to the southwest end of the undercroft.  So, it appears there could be some land use-related activation.

16 The undercroft on DA.16 does not require a particular type of frontage along the undercroft.  That is not to say that a frontage or some activation cannot occur, as certainly the detailed design at the planning application stage allows for discussion between the Applicant and the Council about such details and whether they should be provided.  I am not persuaded it is necessary to be explicit about this in the development plan.  

17 The Applicant provided an illustration of what the undercroft could potentially look like:
      [image: image1.png]



18 This image suggests there will be ceiling lighting and landscaping including a green wall, which is supported by Mr Atkinson.  Given the importance of this undercroft pedestrian link being a space that is attractive for use, the aspirations for this space as illustrated should be captured in words and included in the landscape master plan or the plans associated with the development plan, e.g. that lighting, landscaping and other design features to create activation and security will be provided along its length. 
19 For these reasons, I have not imposed the Council’s resolution for change 1(a) or 1(d)(iii).

The design and activation proposed along the central section of the east-west link is acceptable
20 The Council is not satisfied that the central section of the east-west link generates a reasonable level of interaction and activity to ensure it is a safe and attractive linkage.  
21 The amended development plan (DA16) depicts the middle of the north edge of lot/building 4 and the whole south edge of lot/building 9 as having:

“Active frontage type B” refer to “Brunswick Structure Plan” section 4.6 guidelines

22 I was told this will be a type C frontage in accordance with DDO20.  I was also told this type of frontage accords with the Council’s recently adopted updated version of the Brunswick Structure Plan and the frontage types listed on page 4 of DDO20
.  Given this, DA16 terminology should be updated to accord with the updated version of the Brunswick Structure Plan and the frontage types listed on page 4 of DDO20.

23 A type C frontage is residential and is described in DDO20 as:
Individual entry doors to ground floor dwellings.  Privacy is to be provided by elevating the ground floor approximately 0.5 to 1 metre above the street level and/or provide a landscaped front setback.  

24 The Council resolved to require the following changes to create an acceptable level of activation in this central section of the east-west link:
· Vehicle movements along this section of the link; and
· Relocation of the commercial/truck traffic as required to allow for an active frontage along on the north edge of lot/building 4.

25 The Applicant and I both interpreted the Council resolution to mean that the commercial/truck traffic would travel along this section of the link.  However, the Council advises this is not the intention.  It expects the commercial/truck traffic to be relocated possibly somewhere further south within lot/building 4.  In my view, neither interpretation/option is an acceptable outcome.  

26 Commercial/truck traffic is not appropriate in this central section of the east-west link as pedestrian priority is preferable.  Relocating this traffic more centrally within lot/building 4 impacts on the basement car park access and the size and useability of the retail tenancies fronting “main street”.  
27 I am not persuaded it is an acceptable outcome to allow cars and a ‘modest level of traffic’ in this section of the link in order to generate activity generally through this east-west link.  Creating an active frontage can be done in various ways, for example:

· A building with uses/activities that engage with the link on one side can suffice.
· Shelters and awnings encourage a protected and communal pathway for pedestrians.
· Lighting encourages safe travel and communal pathways.

· Street furniture and landscaping support the function of pathways.
· Street art or public art adds to the vitality and enjoyment of a public space.

· Furniture, landscaping and art that invites gathering and lingering in a space, which in turn makes it safer and more attractive for use.

28 In this case, the amended development plan envisages narrowing the link in the middle by introducing a series of short staircases rising up the north edge (which I was told will be a wall height of around 4 metres).  The Applicant provided an illustration of what this could potentially look like:
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29 These staircases are intended to provide access to a private communal open space area on Level 1 of the lot/building 4.  Mr Atkinson supports this.  Mr Pryor is concerned about the loss of sightline along the link.  
30 On the one hand, this is an attractive addition that breaks up the length of the link.  On the other hand, the series of staircases creates hard surface areas and visual barriers to create a physical connection to lot/building 4 that may not create much activation given it is private and a secondary access point.  
31 I was advised lot/building 4 is anticipated to provide 155 dwellings with entry points including lift access close to “main street”.  So this rear access provides an alternate residential entry point away from main street, but it is stair access only.  I expressed concern about the likely activity benefit in the hearing and queried whether the stairs and landings could be used as further layered landscaping instead.  Having regard to the tabled image, I am not opposed to some landscaping along the southern side of this link, but I agree with Mr Pryor that the projecting elements that block the line of sight need to be removed (such as the staircase in the tabled image).   

32 It seems to me a more likely activation opportunity is on the north side of this central section of the link, by creating a primary residential lobby/foyer entrance to lot/building 9.  This should be included in the amended development plan.
33 I earlier mentioned street art or public art.  It is possible that, instead of layered landscaping, a section of the solid high wall along the south side of the link could be utilised to create some visual interest.  It could even be an art feature that changes at regular intervals.  

34 There is nothing in the approved development plan or this proposed amended development plan about public art.  Detail Section M on DA23 should be modified to include the following words on level 1 of lot 4:
Proposed retail.  Also, layered landscaping or street/public art opportunities
35 This same section should also be modified to include the following words on level 1 of lot 9:

A primary residential lobby/foyer entrance.

36 For these reasons, I am satisfied with the envisaged level of activation shown in the amended development plan.  I have not imposed the Council’s resolution for changes as set out in 1(c)(i), 1(c)(ii) and 1(d)(ii).
The sightline to the pocket park is acceptable 
37 The parties agree there is no requirement for the creation of a pocket park in the approved Development Plan.  Rather, the opportunity has arisen as a result of the incorporation of No. 149 Nicholson Street into the area intended for development by the Applicant.  
38 Council is concerned that lot/building 9 abuts part of the south boundary of the park, so it prevents a clear view of the park from the adjacent north-south link.  Council submits this means the park is not visually integrated in ‘main street’ or the central part of the proposed activity centre.  

39 I estimate the southern end of the park is about 88 metres from ‘main street’.  The built form plan (DA.9) shows the buildings either side of the north-south link all align, including lot/building 9.  Hence, the north-south link is about 11.7 metres wide.  

40 Mr Pryor suggests a greater setback is only necessary for the ground and first floor levels of lot/building 9 in order to provide a pedestrian level sight line.  Above that, he supports cantilevered upper levels that maintain the 11.7 metre width of the north-south link.  

41 I agree with Mr Pryor that it is not necessary to set back the whole of lot/building 9 in order to achieve a pedestrian sightline.  However, I am not persuaded any further setback of the lowest two floor levels is required at all.  The amended development plan provides a consistent width north-south link that terminates at the pocket park.  Whilst the entirety of the park cannot be seen, the 11.7 metre width allows for than half of the park’s width to be visible.  This width should be more than sufficient to provide a visual appreciation of the fact that there is a park at the northern end of the link.  
42 For these reasons, I have not imposed the Council’s resolution for change as set out in 1(b).

Conclusion

43 For the reasons given above, the application is allowed.  An amended development plan is approved subject to the conditions set out in Appendix A.  
	Rachel Naylor
Senior Member
	
	


Appendix A 

The responsible authority is directed to approve the amended Development Plan prepared by Jam Architects Revision U dated 09/02/17 (Drawing Nos. 1050_DA.1 to 1050_DA.23 and 1050_DA3.1), the amended Landscape Master Plan prepared by Rush Wright Associates dated 21 February 2017 and the amended Integrated Transport Plan prepared by Cardno dated 15 March 2017 subject to the following changes:

4 The location of the undercroft pedestrian link through proposed lot/building 10 needs to be clear in the built form (DA.9) and precinct circulation (DA.10) plans.  
5 A minimum width and height for the undercroft pedestrian link through proposed lot/building 10 should be nominated in the amended development plan, which should be about 7.4 metres wide and approximately two storeys high.  
6 The aspirations for the undercroft pedestrian link should be captured in words and included in the plans associated with the development plan and/or the landscape master plan, e.g. that there will be lighting, landscaping and/or other design features to create activation and security along its length.
7 DA16 terminology updated to accord with the updated version of the Brunswick Structure Plan and the frontage types listed on page 4 of DDO20.
8 Identifying an activation opportunity on the north side of the central section of the east-west link in the northern section of the development plan area by creating a primary residential lobby/foyer entrance to lot/building 9.
9 Detail Section M on DA23 should be modified to include:

(a) the following words on level 1 of lot 4:

Proposed retail.  Also, layered landscaping or street/public art opportunities

(b) the following words on level 1 of lot 9:

A primary residential lobby/foyer entrance.

10 Show a clear hierarchy and prioritisation of pedestrians in the street and at the intersection between lots 3, 4, 8 and 9 by including hatching over the area to show prioritisation to pedestrians in DA10.  
11 On plan 1050_DA.11 of the amended development plan, inset a notation next to ‘line of road above’ that states:

No excavation is permitted below the area identified for the proposed or ultimate road reserve boundary on plan GIC111076 TO1 P1 in the Integrated Transport Plan except with the permission of VicRoads.

12 The Basement Circulation Plan (1050_DA.11) modified so that the basement is not located underneath the future road reserve boundaries, as shown in Figure 2.2 of the amended Integrated Transport Plan, except with the permission of VicRoads.

13 Sections K. K and Ms as shown on the Interface Section Plan (1050_DA.23) modified by deleting the dimensions of the balconies.

14 The landscaping shown on the southern side of the central section of the east-west link in the northern section of the development plan area (between lots/buildings 9 and 4)  must be modified by removing projecting elements that block the line of sight (such as the staircase).  
15 Any changes to the landscape master plan and the integrated transport plan to align with the changes required above (1-10).  
– End of conditions –

� 	The submissions and evidence of the parties, the supporting exhibits given at the hearing and the material and submissions filed after the hearing have all been considered in the determination of the proceeding.  In accordance with the practice of the Tribunal, not all of this material will be cited or referred to in these reasons. 


� 	www.nearmap.com.au


� 	The interactive map on land.vic.gov.au


� 	DDO20 is Design and Development Overlay Schedule 20 that applies to the Brunswick Activity Centre – Nicholson Street Local Area
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